List of Abbreviations ix

1 Introduction 1

A Background 1

B Definition of Transplant Tourism 3

C Transplant Tourism Parties and Aggravating Factors 9
D Transplant Tourism Prior to 2008 16

E Transplant Tourism After 2008 21

2 Schools of Thought on Transplant Tourism and the Creation of Regulated Markets in Human
Organs 24

A Introduction 24

B Schools of Thought in Favor of Transplant Tourism and Related Practices 25
C Schools of Thought against Transplant Tourism and Related Practices 33

1 The Commodification Argument 34

2 The Exploitation Argument 37

3 The Harm to Healthcare System and Patients

Argument 41

4 Other Arguments Against Transplant Tourism 43

Conclusion 47

3 Current National Laws on Transplant Tourism 48
A Introduction 48

B An Overview of National Organ Transplant Laws 49
C Organ Transplant Laws in Key Transplant States 53
1 The Philippines 55

2 India 63

D Organ Transplant Laws in Key Tourist States 70

1 Israel 70

2 Canada 74

3 Australia 80

Conclusion 85

4 International Law and Transplant Tourism 87

A Introduction 87

B International Health Law 88

1 International Health Law Instruments on Transplant Tourism 89

C International Human Rights Law 94

1 International Human Rights Instruments Relevant to Transplant Tourism 97
2 Enforcement of UN Human Rights Law 112

3 Challenges of Enforcing Human Rights Law 119

4 Regional Human Rights Systems 120

D International Criminal Law 126

1 International Criminal Law Instruments Relevant

to Transplant Tourism 127

2 Enforcement of International Criminal Law 129

E The Influence of Transnational Advocacy Networks and Epistemic Communities in Organ
Transplantation and Transplant Tourism Areas 130

Conclusion 135

5 Developing an International Law Model for Transplant Tourism 137

A Introduction 137

B Sources of International Law 138

C Relationship between International Law Sources and Transplant Tourism 148
1 Treaties 148

2 Customary International Law 155

3 Soft Law 161

D A Binding Legal Instrument on Transplant Tourism 170

Conclusion 173



6 The Role of Extraterritorial Criminal Legislation in the Prohibition of Transplant Tourism 175
A Introduction 175

B The Jurisdiction of States over Persons, Property and Transactions 177

1 Enforcement Jurisdiction 178

2 Prescriptive Jurisdiction and the Use of Extraterritorial Criminal Laws 181

C The Exercise of Extraterritorial Criminal Jurisdiction by Tourist States 192

1 The United States 192

2 Canada 196

3 The Application of Extraterritorial Criminal Jurisdiction to Transplant Tourism 198
D The Child Sex Tourism Model 199

1 Introduction 199

2 International Law Prohibition of CST 201

3 National Law Regulation and the Impact of the CST Model 205

4 The Relationship between CST and Transplant Tourism 210

E The Use of Extraterritorial Laws to Combat Transplant Tourism 214

1 Soft Law 216

2 Transplant Tourism Treaty 218

3 National Criminal Laws 219

Conclusion 220

7 Enforcement of Transplant Tourism Criminal Law Model 222
A Introduction 222

B Enforcement Challenges 224

1 Local Factors in Transplant States 224

2 Challenges in Securing Evidence in Transplant States 228

3 Evidentiary and Procedural Challenges in Tourist States 232

4 Policies and Abilities of the Enforcing State 234

C Possible Solutions to Enforcement Challenges: Enforcement Assistance 236
1 Mutual Legal Assistance in Evidence Gathering 236

2 Videoconferencing 242

3 Duty to Report by Doctors in Tourist States 245

4 Organ Verification Process (Transplant Certificates) 250

D Monitoring 253

1 Monitoring by the United Nations and Regional International
Organizations 254

2 Monitoring by Transnational Advocacy Networks (TAN s) 257

3 Creation of National Taskforces 259

Conclusion 261

8 Conclusion 263

A The Current State of Transplant Tourism Prohibition 263

B Proposals and Their Justifications 271

1 A Comprehensive Soft Law Instrument on Transplant Tourism 271

2 A Treaty on Transplant Tourism 275

3 Extraterritorial National Criminal Laws on Transplant Tourism 277

C Key Provisions of an International Law Instrument on Transplant Tourism 279

1 Key Provisions 279

D The Need for Better Commitment to the Eradication of Transplant Tourism by States and the
International Community 285

Bibliography 289
Index 330



